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Proportionate Responsibility

a

g.

h

a

Ensures that named defendants will be respongble only for the proportion of fault
attributable to them by alowing the jury or fact finder to consder the conduct of al
potentidly responsible persons, who are designated as such, when alocating fault for a
plantiff'sinjury.

When arespons ble person is designated, the jury may dlocate fault to any such
person, including a bankrupt, crimind, person beyond the court’s jurisdiction, or
employer with worker's compensation immunity.

Does not impose additiond liability or cost on businessesthat carry worker's
compensation insurance or others who are not parties to the case or are immune from
lighility.

If anon-party is designated as a respongible person, the plaintiff may bring the
designated person into the case, even if the applicable statute of limitations has dready
run.

Provides that the credit for the pre-trid settlement by another defendant in cases other
than hedlthcare ligbility claims is based on the percentage of responsibility alocated to
the settling defendant, rather than being based on the amount of the settlement or the
diding scae dternative, thereby diminating the dollar-for-dollar credit and diding scae
options.

Provides that the credit for the pre-tria settlement by another defendant with respect to
hedthcare liability clamsis based on the total dollar amount of the settlements unless dl
nonsettling defendants agree to a credit based on the percentage of responsibility
alocated to the settling defendant.

Corrects a problem with the definition of "claimant” that was identified by the Texas
Supreme Courts.

Appliesto actions filed on or after July 1, 2003.

Products Ligbility Reform

Establishes a 15-year satute of repose for product liability claims, except in "latent
diseasg" cases, in which the disease does not manifest for many years after use of the
product.

Creates an "innocent retaller defense” under which aretailer cannot be held ligble for a
product defect unlessthe retailer has some actud responsbility for the defect.
Numerous exceptions to the defense are provided, including an exception that prevents
use of the defenseif the responsible manufacturer is outside the court’ s jurisdiction or
insolvent.

Provides protection from liability, through the use of a rebuttable presumption, to
manufacturers, digtributors, or prescribers of pharmaceutica products in casesin which
it is dleged that the defendant failed to provide an adequate warning about the product's
risk.

Defenseisavalableif the defendant provided government gpproved warnings with the
product.



Severd exceptions are provided, including one making the defense ingpplicable if the
manufacturer misrepresented or withheld required information from the government.
Provides additiona protection from liability, through the use of a rebuttable presumption,
for manufacturers who comply with federal standards or regulatory requirements
applicable to a product.

Protection is available only if the sandard was (1) mandatory, (2) applicable to the agpect
of the product that dlegedly caused harm, and (3) adequate to protect the public from the
rsk.

Requires the Texas Supreme Court to revise the Texas Rules of Evidence to conform
them to the Federd Rules of Evidence in regard to the admissibility of "subsequent
remedia measures' in a products ligbility action.

Appliesto actions filed on or after July 1, 2003.



Offer of Settlement

a

g.

Provides incentives for parties to make and accept reasonable settlement offers early in
lawsuits by shifting litigation-related costs when a party refuses a pre-tria settlement offer
that turns out to be as good as or better than what that party ultimately receives.

This cogt-shifting mechaniam is available in most civil cases, and comesinto play only
upon the defendant filing an eection to have the mechanism in play in that case.

The defendant's litigation costs are shifted to the plaintiff if the plaintiff's judgment isless
than 80% of the defendant's settlement offer.

The plaintiff's litigation cogts are shifted to the defendant if the plaintiff's judgment is more
than 120% of the plaintiff's settlement offer.

If litigation costs are shifted againgt the claimant, they are awarded as an offset againgt the
plaintiff's recovery againg the defendant (such that a prevailing defendant receives no
recovery for attorney's fees againgt a plaintiff who loses on liahility or is awarded no
damages).

Even if cogts are shifted againg the plaintiff, a prevalling plantiff till recovers a least 50%
of his or her economic damages after subtracting the amount of any satutory liens against
the plaintiff’s recovery.

Appliesto actionsfiled on or after January 1, 2004.

Hedlth Care Ligbility Reform

a

The limit on non-economic damages varies based on whether the defendant is a physician
or hedlth care provider other than a health care indtitution. A $250,000 cap appliesto
hedlth care providers other than hedlth care indtitutions on a per clamant basis, and a
$250,000 cap applies to hedth care ingtitutions on a per defendant basis; total damages
againg hedlth care inditutions, collectively, cannot exceed $500,000 in any single case.
I. Cap on non-economic damages not indexed for inflation.
i. Hedlth care provider not required to maintain proof of financia respongbility in
order for cap on non-economic damages to apply.
In the event that the foregoing statutory limit isinvaidated, an dternative limit on non
economic damages is established and varies based on whether the defendant is ahedlth
care provider other than a health care indtitution. A $250,000 cap applies to hedth care
providers other than hedlth care ingtitutions on a per clamant basis, and a $250,000 cap
applies to hedlth care ingtitutions on a per defendant basis not to exceed $500,000 in any
sngle cae.
I. Cap on non-economic damages not indexed for inflation.
. Cap on non-economic damages applies to hospita that provides proof of financia
respongbility:
(1)  effective 9/2/03 - $500,000 per claim; $1.5 million aggregate
(2)  effective 9/2/05 - $750,000 per clam; $2.5 million aggregate
(3)  effective 9/1/07 - $1 million per dlaim; $3 million aggregate
il Cap on non-economic damages gpplies to physician or registered nurse who
provides proof of financia respongibility:
(@) effective 9/1/03 - $200,000/$600,000
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2 effective 9/1/05 - $300,000/$900,000

(3)  effective 9/2/07 - $500,000/$1 million

Cap on non-economic damages gpplies to physciansin resdency training
programs who provide proof of financia responsibility of $100,000/$300,000.
Proof of financid responghility established by:

@ purchase of ligbility insurance or plan of insurance; or

2 purchase of coverage through risk retention group

3 maintenance of reservesin financid indtitution or letter of credit

Limitation on damages in wrongful death and surviva cases.

Cap on damages of $500,000 (including both compensatory and exemplary and
punitive damages) indexed for inflation Snce 1977.

No cap on recovery of past or future health care expenses.

Liability of insurer under Stowers Doctrine limited to liability amount of insured.

Requires future medica expensesto be paid as they accrue.
Allows future damages other than medica expenses to be paid through periodic
payments.

Future damages in excess of $100,000 may be made by periodic payments rather
then by lump-sum, but court not required to order periodic payments plan.
Judgment shdl specify how and when the periodic payments are made.

Periodic payments of future health care will terminate upon death of recipient.
Periodic payments of future earnings will not terminate upon desth of recipient.
Court shal require defendant(s) to provide proof of adequate insurance or post
security adequate to assure full payment of the periodic payment.

Attorney fees are paid a time of judgment based on present value of future
damages.

10 year dtatute of repose established for health care liability cases.

Requires jury ingtructions on circumstances associated with delivery of emergency care.
Provides that standard of proof in cases involving emergency care is preponderance of
evidence.

Modifies pre-tria procedures to address frequency of clams.

i.
i.
i
iv.
V.

Vi.

Eliminates cost bond requirement.

Allows parties to extend date for serving expert report by agreement.
Defendants must object to sufficiency of report within 21 days.

Allows time extensons to cure deficienciesin expert report.

If expert report is not timely filed, the court shal dismissthe action and award
attorney fees and codts to defendant(s).

Allows interlocutory gpped if trid judge falsto dismiss dam dueto falureto
meet expert report requirement.

Establishes process for disclosure of patient's medicd records in compliance with HIPAA
confidentidity requirements.

Clarifies qudifications for expert rendering opinion on causd relaionship between injury
and aleged departure from applicable standard of care.
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l. Egtablishes qudifications for expert in suit againg provider, other than aphyscian.
m. Clarifies how the Good Samaritan Law appliesto health care providers who respond to
emergency Stuaions.
n Limitsligbility of hospitals that provide charity care services.
0. Clarifies the limitation on punitive damagesin hedth care liability cases.
5. Clams Againg Employees of aLoca Governmenta Unit
a Extends current limit on persond ligbility of governmental employeesto hedth care
workers employed by aloca governmenta unit.
b. Limits liaaility of nonprofit organizations that manage a city or hospitd digtrict hospitd.
6. Limitation of Liability for Nonprofit Hospitals
a Limitsthe ligbility of a nonprofit hospitd or hospitd system that provides charity care and
community benefitsin an amount equd to a least 8% of the net patient revenue of the
hospita or system, and provides at least 40% of the charity care provided in the county in
which the hospitd or system islocated.



10.

Class Actions

a Givesjurigdiction to the Texas Supreme Court to hear an apped from atrid court order
certifying or refusing to certify acdass.

b. Staysdl proceedingsin thetria court pending that apped.

C. Requires the Texas Supreme Court to promulgate rules to be used by trid courtsin

cdculating the fees to be awarded to class counsd, including rules requiring that:

I. the fee be calculated using the lodestar method, which requires a reasonable fee
based on the hours actudly worked by class counsd.

. if part of the recovery by the class is noncash, the fee paid to class counse must
be in cash and non-cash in the same percentage as the recovery by the class.

. Requires that before a classis certified, the trid court must rule on any pleato the
juridiction in whichit is asserted that the plaintiff's clams are within the
jurisdiction of a gtate agency.

Multi district Litigetion

a

Venue

Crestes the five-member Judicid Pand on Multi digtrict Litigation, appointed by the Chief
Judtice of the Texas Supreme Court, that is empowered to transfer factualy related cases
pending in multiple counties to a single court for consolidated or coordinated pretrid
proceedings.

The cases mugt be returned to the county in which the case was filed for trial.

This procedure, which is modeled on federd law, provides for more consstent outcomes
and reduces the overd| cost of large-scde litigation by cresting a procedure for
consolidating cases with common fact questions.

Fixes an anomaly in the current law by dlowing an immediate gpped of atrid court's
decigon that a plaintiff in amulti-plaintiff case has independently established venue in the
county of suit.

Forum Non Conveniens

a

b.

Creates asingle standard - based on federal law - for determining whether a case should
be dismissed so that it may be pursued in a more gppropriate state or country.

The court will be able to dismiss a case that has no connection to Texas and should have
been brought in another sate or country if dismissa isin the interest of justice and for the
convenience of the parties.



11.  Judgment Interest
a Prohibits the assessment of pre-judgment interest on an award of future damages.
b. Establishes a post-judgment interest rate that is based on the prime rate and, therefore,
more closdly reflects market conditions.
C. Adjusts the current floor and ceiling for the post-judgment interest rate from 10%-20% to
5%-15%.
12.  Apped Bonds
a Modifies the rules reating to gppeal bonds so that the cost of the bond aone will not
make the apped of atrid court judgment prohibitive.
b. Limitsthe bond requirement to compensatory damages awarded to the plaintiff and places
ressonable limits on the total amount of a bond.
13.  Evidence Regarding the Use of Seat Belts
a Allowsthe jury or fact-finder to know whether a plaintiff was wearing a seet bt at the
time of an accident for the purpose of alocating fault and determining the cause of
damages.
b. Appliesto actions filed on or after July 1, 2003.
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14.

15.

16.

17.

Damages
a Requires jury awards of punitive damage to be based on a unanimous jury verdict.

b. Limits recovery of hedth care expenses to expenses actudly incurred by or on behdf of
the plantiff.

C. Allows the jury to consder a plaintiffs income taxes when awarding lost future income,

Public School Teachers

a Provides additiona protection for teachers againg litigation related to the actions taken by

the teacher at school.
Successor Liability For Ashestos Related Litigation
a Limits a successor corporation's liability in asbestos related litigation to the amount of the

assats of the acquired company if the acquisition that generated the asbestos related
ligbility took place before May 13, 1968.

Volunteer Immunity

a Provides protection from lawsuits for volunteers of charitable organizations and volunteer
firefighters.
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18. Design Professonds
a In asuit againgt aregistered architect or licensed professiona engineer, requiresthe
plantiff, at the time suit isfiled, to provide an afidavit by athird-party registered architect
or licensed professiond engineer setting forth the pecific acts of negligenceit isdleged
the defendant committed.
19. Migrdtion of Paticlesin the Air
a Allows trespass action for migration or transport of an air contaminant only onashowing
of actud and subgtantia dameage to the plaintiff.
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